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FELDVAN, Justice

11 A group calling itself The Peopl e Have Spoken —HB 2518
(People), aregistered political conmttee under A R S. § 16-902. 01,
filed a special action in the superior court against the Arizona
Legi sl ative Council (GCouncil), the Secretary of State, and the Attorney
Ceneral . Peopl e sought an order enjoining or prohibiting the Secretary
of State from publishing an anal ysis adopted by the Council in the
voter publicity panphlet to be produced prior to the Novenber 1998
general election. People also sought to prohibit the Secretary of
State fromusing simlar | anguage on the ballot itself. The superior
court judge ruled in favor of People, and the Council seeks review

of that ruling through this original special action.

FACTS
12 The facts are uncontested. 1n 1996, Arizona voters approved
Proposition 200, an initiative proposal that would allow Arizona

physi ci ans to prescribe Schedul e | drugs,?! including narijuana, heroin,

1 21 US C 8§ 812(c)(a) lists 42 drugs and states that “[u] nl ess
SEecifically excepted or unless listed in another schedul e, any of
the follow ng opiates, including their isoners, esters, ethers, salts,
and salts of isonmers, esters, and ethers, whenever the existence of
such isoners, esters, ethers, and salts is possible within the specific

chem cal designation” are Schedule | drugs: Acetyl nethadol
Al Iyl prodi ne; Al phacetyl mat hadol ; Al phanepr odi ne; Al phanet hadol
Benzet hi di ne; Bet acet yl net hadol ; Bet anepr odi ne; Bet anet hadol

Bet aprodi ne; d onitazene; Dextronoram de; Dextrorphan; D anprom de;
Di et hyl t hi anbut ene; Di nmenoxadol ; Di net hyl t hi anbut ene; Di oxaphetyl
but yrat e; D pi panone; Et hyl net hyl t hi anbut ene; Et oni t azene; Et oxeri di ne;
Fur et hi di ne; dr oxypet hi di ne; Ket obem done; Levonor am de;
Levophenacyl nor phan; Mor pheri di ne; Noracynet hadol ; Norl evor phanol ;
Nor met hadone; Nor pi panone; Phenadoxone; Phenanpr om de; Phenonor phan;
Phenoperi di ne; Piritram de; Proheptazine; Properidi ne; Racenoram de;
Tri meperi di ne.

Subsection (b) lists an additional 22 Schedule |I drugs, stating
that “[u]nless specifically excepted or unless listed I n another
schedul e, any of the foll ow ng opi umderivatives, their salts, isoners,
and salts of isomers whenever the existence of such salts, isoners,
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and over 100 others, to treat a seriously or termnally ill patient
i f docunented scientific research concluded that the drug woul d provi de
medi cal benefits for treatnment of the patient’s di sease or condition
and if a second physician concurred in witing. A doctor could
prescribe such drugs even though no federal agency had approved t hem
for medi cal use.

13 During its 1997 regul ar session, the Arizona Legislature
passed, and the Covernor signed, HB 2518, which anended Proposition
200 by providing that either Congress or the Food and Drug
Adm ni stration (FDA) woul d have to approve narijuana for nedi cal use
and the Drug Enforcenent Agency (DEA) would have to reclassify
marijuana as sonething other than a Schedule | drug before it could

be prescribed in Arizona.? Once marijuana is so approved and

and salts of isomers is possible within the specific chem ca
designation:” Acetorphine; Acetyl di hydrocodei ne; Benzyl nor phi ne;
Codei ne net hyl brom de; Codei ne- N- Oxi de; Cypr enor phi ne; Desonor phi ne;
D hydr onor phi ne; Et or phi ne; Heroi n; Hydronorphinol; Methyl desorphi ne;
Met hyl hydr onor phi ne; Mor phi ne net hyl br om de; Mor phi ne net hyl sul f onat e;
Mor phi ne- N- Oxi de; Myrophi ne; N cocodei ne; N conor phi ne; Nor nor phi ne;
Phol codi ne; Thebacon.

Subsection (c) lists an additional 17 Schedul e I drugs, stating
that “[u]lnless specifically excepted or unless listed I n another
schedul e, any material, conpound, m xture, or preparation, which
contains any quantity of the follow ng hall uci nogeni c substances,
or which contains any of their salts, isoners, and salts of isoners
whenever the existence of such salts, isonmers, and salts of isoners

S possible wthin the specific chem cal desi gnation:”
3, 4- met hyl enedi oxy anphet am ne; 5- met hoxy- 3, 4- net hyl enedi oxy
anphet am ne; 3,4,5-trimethoxy anphet am ne; Buf ot eni ne
Diethyltryptamine; Dimethyltryptamine;
4- met hyl - 2, 5- di nmet hoxyanphet am ne; | bogai ne; Lysergic aci d

di et hyl am de; Mari huana; Mescaline; Peyote; N-ethyl-3-piperidyl
benzil ate; N-nmethyl-3-piperidyl benzilate; Psilocybin; Psilocyn;
Tet r ahydr ocannabi nol s.

2 Section 5 of HB 2518 states in pertinent part:

Sections 2 and 4 of this act do not becone
effective unless the United States Congress
aut hori zes the nedi cal use of narijuana or unless
the federal food and drug admnistration
aut hori zes the nedi cal use of marijuana and the
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recl assified, Arizona physicians would then be free to prescribe not
only marijuana but any other Schedule | drugs, even if those drugs
had not been federally approved or reclassified. The ot her
requi renents of Proposition 200 were retained in HB 2518.

14 Needl ess to say, both Proposition 200 and the Legislature’s
attenpt to anmend it by HB 2518 were controversial. Before the
effective date of HB 2518, Peopl e sought to refer it to the voters
pursuant to Arizona Constitution article IV, pt. 1, 8 1(3), which
provides that five percent of the qualified electors “may order the
subm ssion to the people at the polls of any nmeasure, or item section,
or part of any neasure, enacted by the Legislature.” People obtained
wel |l over the required 56,000 valid signatures on the referendum
petitions. Thus HB 2518, designated as Proposition 300, wll be on
t he Novenber 3, 1998 general election ballot. A “yes” vote wll
validate the | egislative anmendnment to Proposition 200; a “no” vote
will |eave Proposition 200 in its original form

15 Under our constitutional provisions and the statutes
i npl enenting them proponents and opponents of an initiative or
ref erendum proposal may file argunents with the Secretary of State,
who is required to print those argunents in a publicity panphlet to
be mailed to all registered Arizona voters before the el ection. For
details of the procedure and its history, see Fairness & Accountability
in Insurance Reformv. Greene, 180 Ariz. 582, 587-88, 886 P.2d 1338,
1343-44 (1994). A RS. 8 19-123(A)(4) also provides that the publicity

drug enforcenment admnistration reschedules
marijuana to a schedul e other than schedul e |



panphl et nmust contain “a | egislative council?® analysis of the ball ot
proposal as prescribed pursuant to AR S. 8§ 19-124.” Section 19-124(B)
adds nore procedural detail and requires the Council to provide an
anal ysis of the proposal for inclusion in the publicity panphlet.
The analysis is to be “an inpartial analysis of the provisions of
each ballot proposal . . . [including] a description of the neasure
witten in clear and concise terns avoiding technical terns

wher ever possible.” The analysis “may contai n background i nfornmation,
including the effect of the neasure on existing law.” Id.
16 Counci| staff prepared a draft analysis of the referendum
proposal. At the Council’s July 7, 1998 neeting, the draft was
consi dered, amendnents were suggested by Council nenbers, and a revi sed
draft was approved on July 9. On July 24, People filed its superior
court special action attacking the anal ysis as m sl eadi ng, i ncorrect,
and bi ased on a nunber of grounds. People also clained the Secretary
of State had not properly prepared the descriptive title of the
proposition for the official ballot. That title is to contain

a summary of the principal provisions of the

measure, not to exceed fifty words, which shal

be prepared by the secretary of state and

approved by the attorney general. |nmediately

followng the descriptive title of each neasure

there shall be printed [on the ballot] the

phr ases:

A “yes” vote shall have the effect of
[to be filled in]

3 The Arizona Legislative Council is established by ARS. § 41-
1301, and its powers and duties are set forth in § 41-1304. I n
addition to preparation of ballot anal yses for the publicity panphlets,
the Council has a variety of other functions. See G eene, 180 Ariz.
at 588, 886 P.2d at 1344. |Its nenbers are the Senate President, six
Senat e nenbers appoi nted by the President, the Speaker of the House,
?281?k§ House nmenbers appointed by the Speaker. See AR S. § 41-



A “no” vote shall have the effect of
[to be filled in]

A RS 8 19-125(D). The Secretary of State attenpted to conply with

t hese instructions by using | anguage simlar to that in the analysis
prepared by the Council for the publicity panphlet. The |anguage
used on the ball ot was approved by the Attorney General.

M7 The Council nmet in public session on July 29, after the
superior court action was filed. It heard from People’s
representatives and then revised the analysis to resolve sone of
Peopl e’ s obj ections but rejected several other revisions requested
by People. After the July 29 revisions, the analysis read as foll ows:

ANALYSI S BY LEGQ SLATI VE COUNCI L
(I'n Conpliance with AR S. § 19-124)

In 1996, the voters passed the Drug
Medi cal i zati on, Prevention and Control Act of
1996. The Act allowed nedical doctors to
prescribe 116 Schedul e I drugs, including heroin,
LSD, marijuana and certain analogs of PCP to
treat a disease or to relieve the pain and
suffering of a seriously ill or termnally ill
patient.

After the 1996 Act passed, the State
Legi sl ature enacted House Bill 2518. Before the
116 Schedule | drugs could be prescribed by a
doctor, House Bill 2518 requires marijuana to
be authorized by the federal food and drug
adm ni stration or be authorized by the United
States Congress. This proposition and the 1996
Act would conditionally allow a doctor to

prescribe a Schedule | drug to seriously ill or
termnally ill patients. Before prescribing a
Schedule | drug, the doctor would have to

docunent that scientific research supports the
use of the drug and would have to obtain from
a second doctor a witten opinion that
prescribing the drug is appropriate. A patient
who receives, possesses or uses the drug, as
prescribed by a doctor would not be subject to
state crimnal penalties.

If this proposition passes, doctors could
begi n prescribing Schedule |I drugs, including
heroin, LSD, marijuana and certain anal ogs of
PCP, only after the federal food and drug



adm ni stration approves or the United States

Congr ess aut hori zes t he nedi cal use of marijuana

or reclassifies marijuana as a drug that doctors

can prescribe. If this proposition does not

pass, under state | aw doctors could continue to

prescribe Schedule | drugs, including heroin,

LSD, marijuana and certain analogs of PCP,

wi t hout any further authorization from Congress

or the FDA
18 D ssatisfied with the final wording, People pursued their
superior court special action. The trial judge granted relief on
July 31, 1998, concluding that the Council’s analysis failed to satisfy
A RS 8 19-124 because it did not conply with the requirenment of
inpartiality and was not witten in clear and concise ternms. The
judge al so concluded that the Secretary of State failed to conply
wth ARS 8§ 19-125 in preparing the descriptive title and the
“yes/ no” | anguage. The judge thus ordered nodification of the
Council’s analysis as well as the ballot’s descriptive title and
“yes/ no” |l anguage. He further ordered that if the Council did not
provide the Secretary of State “with a substitute analysis of
Proposition 300 that neets with this court’s directives, the panphl et
shall be printed wthout any Legislative Council analysis of
Proposition 300.”
19 The Counci| then chal | enged these orders by origi nal speci al
actioninthis court. See Rule 1, Ariz. R P.Spec. Act. Follow ng ora
argument, we accepted jurisdiction and vacated the trial judge s order,
stating that the Secretary of State “may print the ballots in
accordance with the Gouncil’s July 29 analysis and with the descriptive
title and ‘yes/no’ | anguage prepared by the Secretary of State.”

We al so stated that this opinion would foll ow



DI SCUSSI ON

A Jurisdiction
1. Speci al action jurisdiction
110 Qur constitution gives us original jurisdiction over

“mandanus, injunction and other extraordinary wits to state officers.”
Ariz. Const. art. VI, 8 5(1). W generally exercise this jurisdiction
t hrough special action proceedings. See Rule 1, Ariz.R P. Spec. Act.
As with common-law wits, our decision to accept special action
jurisdiction is highly discretionary. Gven the tine constraints
for printing and mailing the publicity panphlets in this case, as
in Geene, there was no adequate renedy by any other procedure or
in any other forum Hence we accepted jurisdiction and deci de the

matter on the nerits. See Qeene, 180 Ariz. at 586, 886 P.2d at 1342.

2. Subj ect matter jurisdiction

111 In Geene, after a thorough analysis of the evolution of
the constitutional and statutory procedure for submttinginitiatives
and referenda to the people and the Council’s origin, functions, and
nature, we concluded that judicial review extends to the Council’s
i npl enentation of the statutory requirenment that it provi de anal yses
of all initiative and referendumneasures for the publicity panphlet.
180 Ariz. at 589-90, 886 P.2d at 1345-46. W see no purpose in
repeating our reasoning and think it sufficient to restate our
conclusion from&eene: “Section 19-124 would be neaningless if this
court had no power to reviewthe [mnisterial] actions of the Counci

and determ ne whether it carried out its statutory responsibility
to prepare an inpartial analysis and description of” initiative and

ref erendum proposals. [1d. at 590, 886 P.2d at 1346.



112 Acknow edgi ng that Greene settled the general issue of
subject matter jurisdiction, the Council neverthel ess argues that
such jurisdiction extends only to review of the Council’s actions
on initiative proposals and contends that Geene “expressly
differentiated between initiatives and referenda,” quoting the
foll owm ng passage from G eene:

W address an initiative proposal that began with

t he peopl e by virtue of petitions signed by over

400,000 Arizonans. This is not a referendum

proposal that the |egislature originated and

referred for popular ratification. The

| egislature did not draft the amendnent’s text,

nor was circulation of the initiative petitions

a legislative project or act. Thus the Council’s

drafting of the analysis facilitated no goal or

act set or adopted by the |egislature.
ld. at 589, 886 P.2d at 1345 (footnotes omtted). The Council thus
argues that we have disclainmed the power of judicial review of its
preparation of anal yses for referenda.
113 W disagree. As we recognized in Geene, judicial review
is the only nethod to ensure that the official publicity panphl et
for ballot proposals conplies with the statutory requirenents. |d.
at 590-91, 886 P.2d at 1346-47. The Council’s function on initiative
and referendumproposals is to assist the people in deciding the issues
by providing neutral information while allow ng the proponents and
opponents of each neasure to advocate with argunents that, needl ess
to say, may be anything but neutral expositions. It is not the
Council’s function to assist either side. Id. at 588-89, 886 P.2d
at 1344-45. The | anguage quoted from Greene sinply indicates that
we nmay al |l ow nore | eeway when the neasure in question is one drafted
by the Legislature and submtted to the people. See Ariz. Const.
art. 1V, pt. 1, 8 1(3). In such cases, the Legislature asks the voters

toratify its neasures. The Council, however, is still charged by



statute with neutrality. See AR S. § 19-124(B). |In any event,
Proposition 300 is not a statute referred by the Legislature for
popul ar ratification. People initiated the referendum and People’s
menbers obtai ned the signatures of enough voters to have it placed
on the general election ballot.

114 We therefore conclude that the power of judicial review

extends to referenda in general and to Proposition 300 in particul ar.

B. Compl i ance with G eene
115 Because no evidence was taken by the trial judge, we deal
with an issue of law and thus review the trial judge' s |ega

concl usi ons de novo. Broemmer v. Abortion Services of Phoenix, 173

Ariz. 148, 150, 840 P.2d 1013, 1015 (1992); Tovrea Land & Cattle Co.
v. Linsenneyer, 100 Ariz. 107, 114, 412 P.2d 47, 51-52 (1966).

116 Geene’ s requirenent is fairly unconplicated. W concl uded
t hat

t he purpose of the required analysis is to assist
voters Inrationally assessing . . . [a] proposal

by providing a fair, neutral explanation of the
proposal s contents and the changes it woul d nake
I f adopt ed.

Ve hold, therefore, that AR S. § 19-124(B)
requires the legislative council to produce a
neutral explanation of . . . proposals, avoiding
argunment or advocacy, and descri bi ng t he nmeani ng
of the neasure, the changes it nakes, and its
effect if adopted.

180 Ariz. at 590-91, 886 P.2d at 1346-47. Put anot her way, the
| anguage must not m slead, be “tinged with partisan coloring,” or

argue for one side or the other. Id. at 590, 886 P.2d at 1346 (quoting

Pl ugge v. McQuen, 841 S.W2d 139, 140 (Ark. 1992); citing Inre. Title,
Ballot Title, Subm ssion d ause, and Sunmary. Adopted Auqust 26, 1991,

Pertaining to Proposed lnitiative on Educati on Tax Refund, 823 P.2d
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1353, 1354-55 (Colo. 1991)).

117 Wth these principles in mnd, we turn to the analysis in
question. In doing so, we note that the question is whether reasonabl e
m nds coul d conclude that the Council net the requirenments of the
| aw, not whether we believe the judicial systemcould itself devise

a better analysis. See Priestley v. Paulus, 597 P.2d 829, 831 (Oe.

1979). By their very nature, nost disputes over ballot proposals
are contentious. Thus, proponents and opponents are often dissatisfied
with the Council’s anal yses. W cannot settle each of these disputes;
our functionis only to ensure that a chall enged anal ysis i s reasonabl y
inpartial and fulfills the statutory requirenments defined in G eene.
118 I n chal l enging the analysis in question, People conplains
that the Council listed only certain specific drugs other than
marijuana and in so doing, picked those nost likely to affect the
votes of the electorate. In response to the special action petition,
Peopl e argues that “choice of the phrase ‘anal ogs of PCP as opposed
to ‘codei ne derivatives (which could easily have been used i nstead)
or ‘heroin’ as opposed to . . . ‘nmethadone’ are clearly fraught with
consequences that could affect the votes . . . .” Wile it is true
that the drugs cited in the analysis are those that m ght affect
voters, it is also true that they are Schedul e | substances. Thus
citing those drugs was neither inaccurate nor inherently m sl eadi ng.
But while the drugs naned unquesti onably evoke serious concerns in
the m nds of nost people, even if used for nedicinal purposes, it
is also true that the chem cal nanmes of alnost all of the other
Schedul e | substances would have no neaning whatsoever to the
overwhel mng majority of voters because they are scientifically conpl ex
nanes of chem cal conpounds unknown to nost |ay people. As can be

seen in footnote 1, to list and explain in easily understandabl e terns

11



even a few of these substances mght nake the entire analysis

i nconpr ehensi bl e.

119 Nor would it help voters to sinply identify the drugs
generically as “those listed on Schedule 1” or as “controlled
substances.” The use of technical, regulatory terns and | anguage

is discouraged by AR S 8 19-124(B). Use of terns such as “controll ed
subst ances,” “Schedule I,” or the chemcal nanmes of the drugs, w thout
exanpl es or explanations, would not fairly apprise the voters of the
proposition’s contents. The record thus supports the Council’s
argunent that it nade a “good faith effort to choose drugs to |ist
in the analysis that the average voter probably can recognize.” W
note that the Council conducted a public hearing, heard fromPeople' s
representatives, and rmade sone changes requested by them On this
record, deference nust be given to the Council’s judgnent. G ving
due deference, we cannot say that the Council’s use of names npst
easily recogni zed by voters is, as a natter of |aw, so overenphasi zed
as to be msleading, inaccurate, lacking in neutrality, or
argunent ati ve.

120 Peopl e al so conpl ai ns that om ssion of the Drug Enforcemnent
Agency as one of the federal agencies that m ght need to take action
bef ore Proposi ti on 200 woul d becone effective is i nherently m sl eadi ng.
W do not agree. Again, we think the analysis makes it reasonably
clear to the voters that significant federal action would be required
before Proposition 200 coul d becone effective.

121 For the reasons expressed, we also conclude that the
descriptive title | anguage used by the Secretary of State on the
ball ot, together with the “yes/no” formul ati on, does not violate AR S.

§ 19-125.
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CONCLUSI ON

122 VW hold that there is subject matter jurisdiction to review
the Council’s action on the 1998 referendum proposal known as
Proposition 300. In reviewing the Council’s analysis, we concl ude
t hat those substances specifically named are arguably anong those
nost recogni zabl e by the voting public, and the Council’s reference
to themcan reasonably be regarded as an attenpt to provi de necessary
and appropriate information to the voting public. Thus the Council’s
July 29 anal ysis substantially conplies with the requirenents of AR S

8§ 19-124(B). We reach the same conclusion wth respect to the
Secretary of State’'s actions under AR S. § 19-125(D)

123 The Secretary of State was therefore authorized to print

the publicity panphlets in accordance with the Council’s July 29
analysis and the ballots with the descriptive title and “yes/no”

| anguage prepared by the Secretary of State.

STANLEY G FELDVAN, Justice

CONCURRI NG

RUTH V. McGEREGOR, Justice

WLLI AM E. DRUKE, Chief Judge

The Honorable WIlliamE. Druke, Chief Judge of Division Two, Arizona
Court of Appeals, was designated to sit with the Court pursuant to
Arizona Constitution art. VI, 8§ 3.
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